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Office Action Summary 



Application No. 
09/036,346 



Examiner 



Applicant(s) 



Fountaine 



Steven C. Bishop 



Group Art Unit 
3722 




□ Responsive to communication(s) filed on . . 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed 
in accordance with the practice under Ex parte Quayfe, 1935 CD. 11; 453 O.G. 213. 



A shortened statutory period for response to this action is set to expire 



month(s), or thirty days, whichever 



is longer, from the mailing date of this communication. Failure' to respond within the period for response will cause the 
application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 
37 CFR 1.136(a). 



Disposition of Claims 

(XI Claim(s) 1-16 



is/are pending in the application. 



Of the above, claim(s) 
□ Claim(s) ' 



IS Claim(s) 1-11 



CS Ctaim(s) 12-16 
□ Claims 



is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction or election requirement. 



Application Papers 

Kl See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is Qpproved 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 



disapproved. 



Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 
□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) . 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 
* Certified copies not received: 



□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e). 

Attachment(s) 

£8 Notice of References Cited, PTO-892 

(XI Information Disclosure Statement(s), PTO-1449, Paper No(s). 2 

□ Interview Summary, PTO-413 

Kl Notice of Draftsperson's Patent Drawing Review, PTO-948 

□ Notice of Informal Patent Application, PTO-152 
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Art Unit: 3722 



Double Patenting 



1 . A rejection based on double patenting of the "same invention" type finds its support in the 
language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and useful 
process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same invention," 
in this context, means an invention drawn to identical subject matter. See Miller v. Eagle Mfg. 
Ca, 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); and In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by canceling 
or amending the conflicting claims so they are no longer coextensive in scope. The filing of a 
terminal disclaimer cannot overcome a double patenting rejection based upon 35 U.S.C. 101. 

2. Claims 1-1 1 are rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claims 16-19 and 1-7 of prior U.S. Patent No. 5,779,400. This is a double patenting rejection. 

Although the wording of the patent claims differs somewhat from the wording of the 
application claims, the essence of claims is the same. 



3. Claims 12-16 are objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and any 
intervening claims. 



Allowable Subject Matter 
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Conclusion 



4. In order to reduce pendency and avoid potential delays, Group 3720 is encouraging FAX 
of responses to Office Actions directly into the Group at (703) 305-3579. This practice may be 
used for filing papers not requiring a fee. It may also be used for filing papers which require a fee 
by applicants who authorize charges to a PTO deposit account. Please identify the examiner and 
Group at the top of your cover sheet. Papers submitted via FAX into Group 3720 will be 
promptly forwarded to the examiner. 

5. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Steve Bishop whose telephone number is (703) 308-173 1 . The examiner 
can normally be reached on Monday through Thursday from 7:30 AM to 5:00 PM. The examiner 
can also be reached on alternate Fridays until 4:00 PM. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 308-1 148 . 

The fax phone number for this Group is (703) 305-3579 or 3580 (drafts and formal 
papers), or (703) 308-7769 (drafts only). (J^f ^ /\ /^fj) 
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